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| BLA 95-95 Deci ded Novenber 7, 1997

Appeal froma decision of the Galifornia Sate Gfice, Bureau of Land
Managenent, decl aring a pl acer mni ng cl ai mabandoned and void. CAMC
28959,

Deci si on set asi de and r enanded.

1 Mning dQains: Fan of (perations--Mning A ains:
Rental or dai mMiintenance Fees: Snall Mner Exenption

After BLMrequests information whether a valid notice
or plan of operations was in effect on a mning claim
for whi ch exenption fromrental fee paynent is sought,
BLM nust adj udi cate the nerits of data provided by the
claimant before rejecting his cla mof exenption.

APPEARANCES  David B Snnott, Gamno, Gillifornia, pro se.
GPl N ON BY ADM N STRATI VE JUDE ARNESS

David B. S nnott has appeal ed froman Gt ober 25, 1994, Deci sion of
the Galifornia Sate dfice, Bureau of Land Managenent (BLM, that decl ared
the Sesta Facer mning claim CAMC 28959, abandoned and void. The BLM
Decision found that S nnott failed to conply wth regul ations i npl enenti ng
the Departnent of the Interior and Rel ated Agencies Appropriations Act for
FHscal Year 1993 (Act), 106 Sat. 1378-79 (1992). It was determned that a
statenent filed by S nnott clai ming exenption frompaynent of a mning
claamrental fee required by the Act "did not neet the requirenents under
43 (FR 3833.1-6 and 3833.1-7." As a consequence of this finding, BLM
decl ared CAMC 28959 abandoned and voi d.

The Act provides that "failure to nake the annual paynent of the claim
rental fee as required by this Act shall conclusively constitute an
abandonnent of the unpatented mning clam"” 1d. at 1379. A mning
claimant nust either nake the rental fee paynent or certify qualification
for exenption frompaynent and el ection to performthe assessnent work to
the Secretary by August 31, 1993. Id. The Act provides for exenption
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fromrental fees for clainants holding 10 or fewer clains, the snal | nmner
exenption. 106 Sat. 1378-79; 43 CF. R 88 3833.1-5(d), 3833.1-6, 3833.1-7
(1993). An applicant for a small mner exenption is required to file a
separate certificate by August 31, 1993, for the 1993 and 1994 assessnent
years. 43 CF.R § 3833.1-7(d) (1993).

The two regul ations cited by the BLM Deci sion here under review list
gualifications that nust be net by persons seeking to qualify for waivers
of fee paynents, 43 CF. R § 3833.1-6 (1993), and prescribe filing
requi renents for docunents relating to fee waiver certification, 43 CF. R
§ 3833.1-7 (1993). The BLM Deci si on does not specify which requirenents
were not net by Snnott; the case file does, however, contain
correspondence between BLMand S nnott concerni ng whet her he owned t he
claimand asking for infornation concerning the existence of a notice or
plan of operations on his claimduring the 1993 and 1994 assessnent years.

Asointhe case file, is a nenorandumdated Novenber 7, 1994, that states
S nnott's claimwas "decl ared abandoned and voi d because the cl ai nant
failed to have an approved pl an of operations or a notice when he filed for
the snall mner's exenption for the 1993 and 1994 assessnent years.” This
nenor andum r ecor ds t el ephoni ¢ comuni cati ons between BLMand S nnott on
Novenber 4 and 7, 1994, during which S nnott inquired about the basis for
BLMs Qctober 25 Decision and was inforned that the reason his cla mwas
decl ared abandoned and voi d concerned a notice or mining plan percei ved by
BLMto be defective, rather than the formof his exenption certificate, as
indi cated by BLM's Deci si on.

S nnott contends that he has conplied wth all provisions of the Act
and i npl enenting regul ati ons governing fee wai ver certification and has
also net all regulatory requirenents governing notice and pl ans of
operations for his clam He states his claimis situated on |and
admnistered by the US Forest Service, contains | ess than 10 acres of
unrecl ained land, and requires no plan of operations under Forest Service
regul ations in effect during the 1993 and 1994 assessnent years. The claim
of mning claimfee exenption he filed wth BLMon August 30, 1993, states:

| hereby claimthe Svall Mners Exenption for assessnent years
1993 and 1994. | have conpl eted the assessnent work for 1993
(see attached "Affidavit of Assessnment Vrk") and | wll perform
the required 1994 assessnent work. | certify that | am
performng expl oration work under a valid notice and that | held
only one claimwth less than 10 acres of unrecl ai ned surface

di st ur bance.

Attached to the above quoted claimof exenption is an affidavit of
assessnent work done on CAMC 28959 dat ed Novenber 3, 1992. A deed dated

August 19, 1991, transferring the claimto S nnott appears in the case
file.
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[1] The claimof exenption frompaynent of rental for Snnott's
mning claimconforns facially to the requirenents listed in 43 CF. R 88
3833.1-6 and 3833.1-7. The Novenber 1994 BLM nenorandumto the fil e shows
that the deficiency found by BLMin S nnott's certification was a percei ved
failure to conformto Forest Service requirenents concerni ng mning plans
of operations, contrary to the assertion by Snnott that he had conplied
wth this aspect of the statutory nandate. Wiile it was proper to inquire
further about whether S nnott had a valid notice or plan in effect for his
claimduring the years at issue, it was not proper to issue a deci sion as
t hough no such information had been forthcomng after S nnott had provi ded
information concerning his activity on the claim |If, as BLMindicates in
t he Novenber 1994 nenorandumto the file, S nnott was not in conpliance
wth Forest Service regul ations governing operations such as his, that fact
shoul d have been stated and expl ai ned in the deci sion denying his cl ai mof
exenption. The unrelated finding by BLMthat S nnott's operation was not
in conpliance wth BLMregul ations governing clai ns of exenption fromfee
paynent nust therefore be set aside as wthout foundation in the record.

In Leber Mning ., 131 IBLA 275, 276 (1994), we dealt wth a simlar
case in which the adequacy of a mner's notice or plan of operations on
| and admni stered by both BLMand the Forest Service was questioned. In
that case, BLMwas required to adj udi cate whether, on the facts presented
by the mner, there had been conpliance wth applicable regul ati ons
governing filing of mning plans. 1d. at 277, 278. In this case too, BLM
nust adj udi cate the question whether, on the facts presented by S nnott, he
conplied wth applicabl e regul ati ons governing mning plans of operations
for clains such as his on | ands admni stered by the Forest Service in 1993
and 1994.

The BLM Deci sion before us on reviewfails to do so; neither 43 CF. R
88 3833.1-6 nor 3833.1-7, the rules said by BLMto have been viol ated by
S nnott, provide any indication that his contention that he had a "valid
notice" was not a correct conclusion, inasnuch as neither rul e governs
pl ans of operations on Forest Service lands. |If Snnott's operation was
not in conpliance wth sone Forest Service regulation governing the filing
of mning plans of operations, see 36 CF.R Part 228, BLMmust cite the
regul ation viol ated and describe the nature of the violation, see Leber
Mning ., supra, at 276, 277. Such adjudication is best handled, in the
first instance, by BLM rather than by this Board. Qur decision in Leber
Mning ., suprais controlling here; we therefore return this case file
to BLMfor determnation whether, considering the information he has
furni shed, Snnott had provided a valid notice or plan of his operations in
1993 and 1994 in conpliance wth the Act and Forest Service regul ati ons
requiring plans of operations for unpatented mning clai ns.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis set aside and renmanded for appropriate action by BLM

Franklin D Arness
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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